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your lawyer must appear at the hearing. 

IF YOU WISH TO PRESENT AFFIDAVIT OR OTHER DOCUMENTARY EVIDENCE 
TO THE COURT OR TO EXAMINE OR CROSS-EXAMINE WITNESSES ON THE 
APPLICATION, you or your lawyer must, in additional to serving your notice of appearance, 
serve a copy of the evidence on the applicant's lawyer or, where the applicant does not have a 
lawyer, serve it on the applicant, and file it, with proof of service, in the office of the Divisional 
Court within thirty days after service on you of the applicant's application record, or at least four 
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APPLICATION 


The Applicant, the Toronto District School Board, requests: 

1. 	 An order in the nature of certiorari quashing Sections 10(2)(i) and (ii) of Ontario 

Regulation 20/98 under the Education Act, R.~.O. 1990, c. E. 2, as amended (the 

"Education Act") on the basis that they are ultra vires the authority granted to the 

Lieutenant Governor in Council by the Education Act, and are without any legal 

force or effect; 

2. 	 An order declaring that Sections 10(2)(i) and (ii) of Ontario Regulation 20/98 

under the Education Act are constitutionally inoperative because they remove the 

necessary connection between Educational Development Charges and educational 

facility requirements as a component of land use planning, that is a necessary 

condition of the constitutional validity of Ontario's Educational Development 

Chatges regime under the decision of the Supreme Court of Canada in Ontario 

Home Builders' Assn. v. York Region Board ofEducation. [1996] 2 S.C.R 929; 

3. 	 An order in the nature of certiorari quashing Sections 10(2)(i) and (ii) of Ontario 

Regulation 20/98 under the Education Act, on the basis that they operate in an 

unfair and discriminatory manner as between English-language public boards and 

English-language Roman Catholic boards, in particular, as between the Toronto 

Catholic District School Board (which is receiving Education Development 

Charges) and the Toronto District School Board (which is not receiving Education 

Development Charges) contrary to Section 234(2) of the Education Act; 
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4. 	 an Order expediting the hearing of this Application; 

5. 	 the costs of this proceeding, plus all applicable taxes; and 

6. 	 such further and other relief as this Honourable Court may deem just. 

The grounds for the application are: 

Overview 

7. 	 In Ontario, municipalities and school boards have the statutory authority to impose 

development charges on new development. For school boards, the authority to do 

so is found in Division E of Part IX of the Education Act. 

8. 	 The policy underlying the imposition of education and municipal development 

charges is that growth should pay for growth - rather than imposing additional 

burdens on existing homeowners. As such, the primary purpose of Education 

Development Chari6es ("EDCs") is to provide a source of funding fur 

growth-related education land costs generated by new residential development. 

9. 	 Pursuant to Section 170 of the Education Act, a school board is statutorily 

obligated to provide adequate accommodation to all pupils who have a right to 

attend school within the jurisdiction of the board. 

10. 	 The Supreme Court of Canada has held that EDCs are an integral part of land use 

planning and that, as school boards have no statutory bases to oppose development 

because of inadequate pupil accommodation, the remedy for a school board to 
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address pupil accommodation pressure caused by new development is to collect 

EDCs. 

11. 	 In Ontario, more than $1.6 billion in site acquisition and site preparation costs 

have been funded through EDCs since 1998, with approximately $2.7 billion in 

additional funding expected over the next decade. 

12. 	 The Toronto Catholic District School Board has collected more than $221 million 

in EDCs since 2000 and is expected to collect an additional $600 million, or more, 

over the next 15 years. 

13. 	 The Applicant, on the other hand, the largest school board in Ontario, has been 

precluded from collecting EDCs by operation of Sections 10(2)(i) and (ii) of 

Ontario Regulation 20/98 under the Education Act ("O. Reg. 20/98"). 

EDC History and Framework 

14. 	 In 1989, the province enacted the Development Charges Act, 1989, providing the 

legislative authority for school boards and municipalities to adopt by-laws to 

collect development charges to fund growth-related infrastructure costs. The 

legislation afforded school boards the opportunity to fund growth-related land 

acquisition needs (including site servicing costs), along with the capital costs of 

school construction net ofProvincial grant allocations. 

15. 	 Development charges, as a funding scheme, are based on the premise that "growth 

should pay for growth". 
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16. In 1998, the legislative authority to impose EDCs was ascribed to Part IX, 

Division E of the Education Act (and the Development Charges Act, 1989, was 

repealed). At the same time, the province introduced a new education funding 

model that removed the ability ofschool boards to generate their own capital funds 

through taxation. 

17. 	 While the Development Charges Act, 1989, provided for EDCs to fund 

growth-related capital costs for the construction of new schools, the EDC 

provisions in Part IX, Division E of the Education Act removed that ability. 

However, growth-related capital costs for the construction of new schools to serve 

enrolment growth were originally automatically funded through grants for new 

pupil places. Then, in 2006, the province revised the education capital funding 

model to rescind the automatic grant entitlement to school boards experiencing 

student enrolment in excess of capacity and needing to construct additional 

student accommodation. Now, school boai:ds art: required to submit capital 

priority business cases each year, in hopes that one or more proposed capital 

projects will be funded by the province. In this regard, the Ministry of Education 

assesses and approves student accommodation needs, not on a district-wide basis, 

but on a sub-area basis where the area is made up of the attendance boundary of 

the school in question, with consideration of comparable schools within close 

proximity. 

18. 	 In assessing and approving any capital project requests, the Ministry of Education 

recognizes that a school board has growth-related needs in certain areas of the 

jurisdiction of the board, regardless of whether there is excess pupil capacity 
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elsewhere within the jurisdiction. For example, the Ministry recently approved 

capital funding to construct a new TDSB JK-8 facility on the existing Davisville 

school site, to address overcrowding within the local Y onge-Davisville 

community. This is consistent with the capital priority funding approved for the 

TCDSB to address sub-area enrolment growth through new schools ( e.g. St. 

Edward on the Yonge St. corridor) and school additions. 

19. 	 With respect to EDC funds, more than $1.6 billion in growth-related education land 

costs have been funded since the current legislation was enacted in 1998, with 

collections expected to exceed $2.7 billion over the next decade. The Toronto 

Catholic District School Board has already collected more than $221 million since 

the year 2000, and could recover an additional $600 million, or more, over the next 

15 years. 

20. 	 While Cli!rrently EDC funds may only be used to cover "education llllld costs", this 

can include a variety of expenditures to address growth-related student 

accommodation. 

21. 	 0. Reg. 20/98 also came into force in 1998 and, amongst other things, sets out the 

calculation methodology in a predictive manner (i.e. the calculation process is 

based on estimates) and prescriptive manner (i.e. the calculation steps are 

prescribed and must be followed in the order set out in the Regulation in order to 

. determine the EDC rates). 
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22. 0. Reg. 20/98 has not been reviewed by the province since it came into force, save 

and except for a review in 2001/02 resulting in some minor modifications to the 

Regulation and the creation of the Education Development Charges Guidelines, 

Facilities Information & Analysis Unit, Business Services Branch, Ontario 

Ministry of Education, 2002 (the "EDC Guidelines") providing further rules 

respecting EDC requirements, calculations and the consultation processes. 

23. The salient provisions of the Education Act are as follows: 

257.53 (1) Defmitions -In this Division, 

"education land cost" means education land cost within the meaning 
of subsection (2), (3) and ( 4); 

"growth-related net education land cost" means the portion of the 
net education land cost reasonably attributable to the need for such 
net education land cost that is attributed to or will result from 
development in all or part of the areas ofjurisdiction of a board; 

"net education land cost" ~eans the education land cost reduced by 
any capital grants and subsidies paid or that may be paid to the board 
in respect of such education land cost; 

"pupil accommodation" means a building to accommodate pupils or 
an addition or alternation to a building that enable the building to 
accommodate an increased number if pupils. 

(2) Education land costs - Subject to subsections (3) and ( 4), the 
following are education land costs for the purposes of this Division 
if they are incurred or proposed to be incurred by a board; 
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I. Costs to acquire land or an interest in land, including a 
leasehold interest, to be used by the board to provide pupil 
accommodation. 

(3) Exclusions from education land costs - The following are not 
education land costs: 

1. Costs of any building to be used to provide pupil 
accommodation 

2. Costs that are prescribed in the regulations as costs that 
are not education land costs. 

257.54(1) Education development charge by-law - If there is 
residential development in the area of jurisdiction of a board that 
would increase education land costs, the board may pass by-laws for 
the imposition of education development charges against land in its 
area of jurisdiction undergoing residential or non-residential 
development. 

(4) Application of by-law - An education development charge 
by-law may apply to the entire area ofjurisdiction ofa board or only 
part of it. 

(6) Conditions - The imposition of an education development 
charge by a board is subject to the prescribed conditions. 

257.61(1) Education development charge background study ­
Before passing an education development change by-law, the board 
shall complete an education development charge background study. 

(2) Same - The education development charge background study 
shall include, 

(a) estimates of the anticipated amount, type and location or 
residential and of residential development 
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(b) the number ofprojected new pupil places and the number ofnew 
schools required to provide those new pupil places; 

(c) estimates of the education land cost the net education land cost 
and the growth-related new education land costs of the new schools 
required to provide the projected new pupil places; and, 

(d) such further information as may be prescribed. 

257.62 By-law within one year after study - An education 
development charge by-law may be passed only within a period of 
365 days following the completion of the education development 
charge background study. 

257.101 (1) Regulations - The Lieutenant Governor in Council 
may make regulations that may have general or particular 
application in respect of a board, 

(a) prescribing any matter that is referred to as prescribed in this Division. 

The TDSB Has Growth-related Land Acquisition Needs 

24. 	 : Section 257.54 of the Education Act set out the sole statutory criteria for adopting 

an EDC by-law, in stating: "if there is residential development in the area of 

jurisdiction of a board that would increase education land costs, the board may pass 

by-laws for the imposition of education development charges against the land in the 

area ofjurisdiction undergoing residential or non-residential development". 

25. The TDSB has growth-related land acquisition needs as contemplated by Part IX, 

Division E of the Education Act. 

26. 	 Of the 4 73 elementary schools currently operated by the TDSB and providing 

student instruction, 246 are situated in locations that are affected by the proposed 
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new housing development. That is, the address of the proposed new housing 

development is situated within the catchment area of the elementary school. Ofthe 

246 affected schools, 154 of them have permanent capacity in excess of projected 

enrolment and are therefore not expected to generate growth-related student 

accommodation needs. 

27. 	 Of the remaining 92 elementary schools, 47 are expected to experience enrolment 

in excess of permanent capacity; however, the existing site size exceeds the 

regulatory maximum of approximately 1 acre per 100 pupils (per: 0. Reg. 20/98 

Section 2 (5)). 

28. 	 The final group of 45 elementary schools are projected to have enrolment in excess 

of capacity and have a current site size below the EDC benchmark stipulated in the 

Regulation. 

29. 	 These schools.. account for 38% of the 15-year residential housing for,~cast, or 

81,902 new occupied units. 

30. 	 The growth-related education land needs derived by this group of elementary 

schools is the potential to acquire in the order of 60 acres ofadditional land to serve 

enrolment growth within the City of Toronto. 

31. 	 The details of the methodology and analysis are set out in detail in the Application 

Record but may be summarized in the following chart: 
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TORONTO DISTRICT SCHOOL BOARD 

Summaxy List of Potential EDC-eligible Net Growth-related Pupil Places 


Gndc 
Strucrur• Name of School 

Mid-2018 to 

mid-2033 
Housing 
Fore=~ 

0 1:G 
Cllpaclly 

2016FfE 
Enrolment 

201~ Facility 
Utilization 

 
2016Pupil

Elaci: 
Shortfall 

 Erls-lir)g 
Site Size 
(a.crcs) W,ard

'Draft'
YCA,r 1.li 
R0ND

 'Dr.ift' 
)5-yr 

NGRPP 

Yrl~ 
Proj~d 

mlrblm~l 

Projected Net
EJuc,uion 

.LandNccds 
(1,cres)   

llJK 05 Etienne Brule JS 3,G70 205 179 87¾ -26 1.61 3 181 155 334 2.0 

2 JK 05 Noncm20 Jl',:IS 1,783 654 747 114% 93 6.13 3 170 263 1010 3.0 

3JK 08 Gulfstream PS 30 541 575 106% 34 5.31 4 11 45 620 0.5 

4. lK 05 11.n=tc,:PS 236 148 123 83% -25 2.99 5 61 36 159 1.0 

SJK OS 
FurwoQd Arts-Based 

Cuocirulum School 2,:221 440 465 106¾ 25 6 5 152 177 642 2.0 

6UK 06 Rockfol."dPS 1,091 709 672 95% -37 6.08 5 60 23 695 1.0 

7)K OS H IAle:<imde.,; CS 396 579 589 102% 10 3.14 6 46 56 645 1.0 

S~K 06 Keele Street PS 3,773 533 491 92% -42 3.19 7 325 283 774 3.0 

9 JK 06 Runnymede Jr& Sr PS 191 1011 1003 99% -8 4.45 7 16 8 1011 0.1 

101K 06 Tohn Wartl= Jr PS 478 755 721 95% -34 2.84 8 64 30 751 1.0 

11 IJK 05 Ledburv P:ark. E & MS 749 554 509 92% -45 4.99 8 58 13 522 1.0 

12 1 JK 06 Ogden Jr PS 9,342 242 201 83% -41 1.78 10 101 60 261 1.0 

13JK 06 Brown Jr PS 1,559 601 615 102% 14 2.67 11 55 69 684 1.0 

14 TK 06 Cednmle CS 498 383 402 105% 19 4.03 11 17 36 438 0.4 

15 lK 05 Dav.isville Jr PS 1,441 469 561 120% 92 3.81 11 49 141 702 1.0 

16UK 05 EitlintonJr PS 14,068 507 567 112% 60 1.61 11 485 545 1112 5.0 

17 JK 05 Oriole Park Jr I'S 632 242 307 127% 65 3.14 11 22 87 394 1.0 

18iTK 05 Cameron PS 2,586 326 325 100¾ -1 4.1 12 151 150 475 2.0 

19 SK 08 Lester B Pearson ES 42 429 519 121% 90 4.6 12 9 99 618 1.0 

20 JK 05 McKee PS 1,135 711 767 108% 56 3.78 12 68 124 891 1.0 

21 JK 06 PJeasontPS 152 418 425 102% 7 3.98 12 56 63 488 1.0 

22 JK 06 Bessborougb Drive E & Jv!S 27 436 505 116% 69 3.6 13 17 86 591 1.0 

23 ITK 06 Blythwood Jr PS 203 369 398 108% 29 5.31 13 17 46 444 0.5 

24 JK 06 DunkcePS 192 387 446 115% 59 5.34 13 11 70 516 1.0 

25 JK 06 Grenoble PS 656 706 904 128% 198 4.5 13 51 249 1153 2.0 

26 IK 06 Owen PS 102 559 631 113% 72 4.99 13 36 108 739 1.0 

27fK 06 Rolph Road ES 2,829 317 390 . 123% 73 4.6 13 241 314 704 3.0 

28IJK 06 Church Street Jr PS 16,278 421 437 104% 16 1.95 14 177 193 630 2.0 

29)K 06 Balmv Beach CS 144 398 409 103% 11 2.27 16 25 36 445 0.4 

30 1K 06 Kew Beach 1r PS 89 412 523 127% 111 3.21 16 10 121 644 1.0 

31 JK 06 .Kimbcdey Jr PS 144 245 271 111% 26 2.94 16 15 41 312 0.4 

32JK 05 Secord ES 1,195 591 635 107% 44 4.66 16 98 142 777 1.0 

33 JK 05 Selwyn ES 20 254 245 96% -9 1.5 16 12 3 248 0.0 

34 IJK 05 Victorin Park ES 142 143 157 110'/o 14 2.21 16 12 26 183 0.3 

35IJK 06 \Vtlliamson Rood Jr PS 139 553 568 103% 15 3 16 22 37 605 0.4 

36 JI( 05 Forest Manor PS 1,970 717 736 103% 19 8.01 17 108 127 863 1.0 

37 K 06 Dlnotyrc PS 2,251 323 291 90% -32 3.9 1B 128 96 387 1.0 

38 JK 06 Clu.irlco.PS 3,269 573 592 103% '19 5.29 18 278 297 889 3.0 

39 JK 04 Oakcidl!C lt PS 228 703 664 94-% -39 3.58 18 74 35 699 1.0 

40 JK 07 Reg,:nl Heights PS 12 484 544 112% 60 4.55 18 8 68 612 1.0 

41 IK 06 Bendu le lt PS 3,153 376 403 107% 27 6 19 378 405 808 4.0 

42 JI< 06 'frcdwav Woodsworth PS 1,!>15 sa:i 744 84¾ -139 7.98 19 181 42 786 2.0 

43~K 08 Tenu.icw-Wdlowfid<l PS 1,191 309 298 96% -11 4.45 20 143 132 430 LO 
44lJK 06 .AcincowcJrPS 35 150 222 MS¾ 72 2.79 21 5 77 299 1.0 

45 JK 06 Brookside PS 45 74.3 773 104% 30 6.03 21 22 52 825 1.0 

TOTALS 81,90?. 21,509 22,5~9 105% 1,040 183 4,223 5,263 27,812 59.S 

Noles: NGRPP is Net Growth-related Pupil Places 
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Section 10(2)(i) and (ii) of0. Reg. 20/98 

32. Notwithstanding the foregoing, the TDSB is ineligible to collect EDCs by 

operation of Sections 10(2)(i) and (ii) of 0. Reg. 20/98. Section 10 of 0. Reg. 

20/98 provides as follows: 

CONDITIONS OF PASSAGE OF BY-LAW 

10. The following conditions are prescribed, for the purposes of 
subsection 257.54 (6) of the Act, as conditions that must be satisfied in 
order for a board to pass an education development charge by-law: 

1. The Minister has approved, 

i. The board's estimates under paragraph 3 of section 7, for each of the 
years required under that paragraph, of the total number of new 
elementary school pupils and the total number of new secondary school 
pupils, without the adjustments set out in that paragraph being made, and 

ii. The board's estimates of the number of elementary school sites and 
the number of secondary school sites used by the board to determine the 
net education land cost under paragraph 4 of section 7. 

2. At least one of the following conditions: 

i. The estimated average number of elementary school pupils of the 
board over the five years immediately following the day the board intends 
to have the by-law come into force exceeds the total capacity of the board 
to accommodate elementary school pupils throughout its jurisdiction on 
the day the by-law is passed. 

ii. The estimated average number of secondary school pupils of the 
board over the five years immediately following the day the board intends 
to have the by-law come into force exceeds the total capacity of the board 
to accommodate secondary school pupils throughout its jurisdiction on 
the day the by-law is passed. 
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111. At the time of expiry of the board's last education development 
charge by-law that applies to all or part of the area in which the charges 
would be imposed, the balance in the education development charge 
account is less than the amount required to pay outstanding commitments 
to meet growth-related net education land costs, as calculated for the 
purposes of determining the education development charges imposed 
under that by-law. 

3. The board has given a copy of the education development charge 
background study relating to the by-law to the Minister and each board 
having jurisdiction within the area to which the by-law would apply. 

33. 	 There are 34,582 surplus elementary and 21,302 surplus secondary pupil places at 

the TDSB - when assessed on a jurisdiction wide basis. The board's current 

enrolment trends dictate that, even projecting growth out for a five period, the 

TDSB does not satisfy the provisions of section 10(2)(i) or (ii). 

34. 	 There are today, twenty-seven school boards in Ontario that are eligible to impose 

EOCs. It is increasingly the case that these boards can only requalify under Section 

10(2)(iii) of 0. Reg. 20/98 on the basis of having a d~ficit in their EDC accounts. 

That is, they would not qualify under Section 10(2)(i) and (ii). To continue to 

qualify to collect EDCs to fund growth-related development needs, therefore, these 

school boards must manage the timing of collections and expenditures in such a 

manner as to create a deficit in their EDC accounts on the date that the current 

by-law expires. Typically, this means acquiring land several years ahead of the 

need to actually construct a school. This is at odds with the normalized school 

planning process, whereby school sites are purchased within 1 to 2 years of the 

opening of the new school. 
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35. 	 In the result, school boards that have excess capacity on a jurisdiction-wide basis 

can still collect EDCs by creating a deficit in their EDC account while other 

boards, like the TDSB, that also have sub-area accommodation pressures, are shut 

out. 

36. 	 In Toronto, residential development continues to generate the need for local 

additional student accommodation. Moreover, existing surplus school capacity is 

most often not in the right location to serve increased student enrolment. This 

situation is equally true for the TDSB as it has been, and will continue to be, for the 

Toronto Catholic DSB. Yet, the Catholic board is collecting EDCs. 

37. 	 Sections 10(2)(i) and (ii) of 0. Reg. 20/98 are anomalies. Throughout the EDC 

framework, and the overall provincial funding model, the need to address local 

accommodation pressures is unequivocally recognized. 

38. Within the EDC framework, for example, a school board is entitled to remove any 

capacity that, in the opinion of the board, is not available to be used to 

accommodate growth-related pupils. Within the provincial funding model, for 

example, capital priority funding is assessed and delivered based on school and 

sub-area need. 

39. 	 The operational impacts of Section 10(2)(i) and (ii) of 0. Reg. 20/98 for the TDSB, 

and other boards that are impacted by it, is that, contrary to the policy basis for 

EDCs, growth does not pay for growth. Sections 10(2)(i) and (ii) bear no rational 

connection with the objective of ensuring that growth pays for growth. 
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40. 	 Indeed, the operational impact of these sections directly undermines that purpose 

and negatively impacts the ability of the TDSB to meet its statutory obligations 

under the Education Act, including to provide adequate accommodation to all 

pupils who have a right to attend a TDSB school (per: Section 170 of the Education 

Act). 

41. 	 In Toronto, not only must the existing tax base shoulder the additional burden of 

growth - but the TDSB in not able to adequately plan for and address the 

accommodation pressures occasioned by that growth. 

42. 	 The ostensible purpose of Sections 10(2)(i) and (ii) appears to be to force school 

boards to close existing schools to shed excess capacity in the system before 

benefiting from EDCs. However, given the moratorium on school closures 

imposed by the province in June, 2017 (per: Ministry ofEducation B Memorandum 

2017: B09, Plan to Strengthen R,,ral and Northern Education, June 28, 2017) 

accommodation needs caused by new development cannot be met by using school 

closure as a means of bringing a school board into compliance with Sections 

10(2)(i) and (ii) of O. Reg. 20/98. Since 2003, there has been a history ofon-again, 

off-again school closure moratoriums. 

43. 	 Even absent a moratorium, closing a school is a cumbersome and lengthy process 

with extensive public consultation and, in any event, closing a school in the east 

end of Toronto does nothing to address accommodation pressure at a school in the 

west end of the City. 




